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OPINION 

Vetizon North Incorporated, fomxrly known as GTENonh Incorporatcd(“Verizon”) 

is an incumbent local telecommunications carrier in Michigan. In this action Verizon has 

sued John G. Strand. John C. Shea.’ and David A. Svanda. Commissioners of the Michigan 

Public Service Commission (“MPSC”), seeking declaratory and injunctive relief from the 

February 25. 1998. order of the MPSC. Vctizon contests two provisions of the order: the 

provision that Vctizon offer network elements and services for sale through published tariffs. 

and the provision that Vcrizon combine unbundled network elements for its comperitors at 

‘Although Plaintiffadvises in its motion for summary judgment thnt John c. Shea has 
been replaced as commissioner by Robert B. Nelson. the Cow has not received a motion or 
stipulation for the substirotion of defendants. 
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t$eir behest Verizon brings this action under the Supremacy Clause, arguing that these 

provisions arc in conflict with and are preempted by the Federal Telecommunications Act 

of 1996 (the “FTA” or the “Act”), Pub. L. No. 104-104, 56 Star. 110 (codified in various 

sections of 47 U.S.C.). Vcrizon also brings a separate and independent claim that 

enforcement of the order infringes its statutory rights in violation of 42 U.S.C. $ 1983. This 

maneris currently before the COW on Verizon’s affirmarive motion forsummaryjudgmenr.’ 

I. 

LYnder Rule 56(c) of the Fcdcral Rules of Civil Procedure. summary judpment is 

proper ifthere is no genuine issue as to any marcrial fact and the moving party is entitled to 

jud-ment as a marter of law. In evaluating a motion for summary judgment the Court must 

look beyond the pleadings and assess the proof to determine whether there is a genuine need 

for trial. Marsushira Elec. Indus. Co. v. Zenitil Radio Corp.. 475 US. 574. 587 (1986). If 

the moving party carries its burden of showing there is an absence of evidence to support a 

claim then the non-moving pan-y must demonstrate by affidavits. depositions. answerS to 

interrogatories, and admissions on file. that rhere is a genuine issue oftiatcrial f%rr !Lr lrial. 

Celofer Corp. 11. Cnrrerr. 477 U.S. 3 17.324-25 (1986). The mere existence of a scintilla of 

evidence in suppon of the non-moving party’s position is nor sufficient to create a genuine 

:This COUR previously dismissed this case for lack of jurisdiction. On :~ppo~i the 
Sixth Circuit Coun ot Appeals reversed that ruling, upheld this Coun’s jurisdiction under 25 
L.S.C. s 133 I. and remanded the case for determination on the merits. Gf% Norrl~, Inc. 1’. 
hand, 209 F.3d 909. 923 (6th Cir. 2000). 
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~SSU: of mti :rial fact Anderson v. Liberty hobby. In-z., 477 U.S. 242,252 (1986). The 

proper inquiry is “whether the evidence presents a sufficient disagreement to require 

submission to a jury or whether it is so one-sided that one party must prevail as a matter of 

law.” Id. at 251-52. 

II. 

Because the Court is limited by Article III, 5 2 ofthe United States Constitution to the 

adjudicetion of actual cases or controversies, the Court’s first consideration is whether rhis 

c;se is ripe for review.’ Dixie Fuel Co. 1’. Commissioner of Social Security, 171 F.3d 1052. 

105i (6th Cir. 1999). The bvic rationale of the ripeness doctrine “is to prevent the courts, 

through premature adjudication, from entangling themselves in absnacr disagreements.” 

Thomas v. Union Carbide Agricultural Products Co. 473 U.S. 568,580 (1985) (quored in 

,Vational Rife Ass’n ofAmerica v. Magaw, 132 F.3d 272,284 (6th Cir. 1997)). The ripeness 

inquiry requires the court to consider “whether the issues are fit for judicial decision as well 

;1s the hardship to the challenging party resulting from potential delay in obtainin;: jtiLii&l 

decision.” Dirie Fuel, 171 F.3d at 1058 (citing iThomas, 473 U.S.-at 581). See also 

Kardules 1’. C&of Columbus, 95 F.3d 1335, 1344 (6th Cir. 1996). A case is “tit for judicial 

decision” where the issues raised are purely legal ones and where the agency rule or action 

giving rise to the conrroversy is final and not contingent upon future uncertainties or 

‘The Sixth Circuit remanded this case for determination on the merits “if and when 
the district court finds [Vcrizon’s] claims ripe for review.” 209 F.3d at Y23. 

l 3 
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0 intervening agency action GTE North, Inc. v. Strand, 209 F.3d 909,923 n.7 (6th Cir. 2000) 

(citing Abbott Laboratories v. Gardner, 387 U.S. 136, 149 (1967), overnded on other 

l 
ground.s by Calfano v. Sanders, 430 U.S. 99 (1977)). 

Defendants contend this case is not ripe for decision because Verizon does not have 

on file any enforceable tariffs as directed by Case No. U-l 1281. 
l 

Defendants’ assertion that there are no enforceable tariffs ox file in Case No. 

U-l 128 1, while technically correct. is factually irrelevant, as the lack of a tariff in Case No. 

0 U-1 1291 does not mean that rhcre are no enforceable tariffs on file. Pursuant to the 

Febpaty 25. 1998. order in Case h’o. U-1 1281. Verizon was required to file a tariff. The 

0 ratiffs Verizon filedunder U-l 1281 were rejected by theMPSC. TheMPSChas notrequired 

Veriron to submit corrected tariffs in Case No. U-l 128 1. As Defendants themselves noted, 

the MPSC has “moved past” Case No. U-l 1281 and has conducted new cost proceedings in 
0 

Case No. U-l 1832. The tariffs filed under the new cost proceedings implement the very 

sxx tariff filing requircmcnr entered in Case No. LJ- I 12Sl. but are based upon updated cost 

0 srudies. Verizon filed tariffs. in Case No. U-1 1832 on August 2,200O. ‘Accordingly, there 

0 

are enforceable tariffs on file that would currently enable a competitor IO actually request 

access at the tariff ate. 

The relevant inquiry, in this case is “whether the ripeness inquiry demands that one of 

[Vcrizon’s] competitors actually request access at the txiffnte before deciding the cast. or 

whether the order itself gives rise to a jusriciable claim because it imposes an immediate 
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obligation on [Veczon] to sell networ!~: elements at predetermined rate-s.” GTE North, 209 

F.3d at 923 n.7. 

Because Verizon is challenging the M.PSc’s aurhoriry under the FT.4 to require the 

filing of a tariff, this suit raises a pureIy legal issue. Burlington IV RR CO. V. Su&ce 

Tramp. Bd., 75 F.3d 685! 691 (DC. Cir. 1996). The legal question presenred is tipe for 

review because the filing of a tariff has “immediate effects on legal rights relating directly” 

to Verizon’s primary conduct. id. al 690. This is so because once filed, a tariff binds the 

tiling parry “with the force of law.” Iti. Thus, the order itself givts rise to a justiciable claim 

because it imposes an immediate obligation on Verizon IO sell network elements at 

predetermined rates. The legal issue raised in this case would not be clarified by withholding 

review until a competitor actually requested access at the tariff rate and Verizon came into 

coun requesting a temporary restraining order. 

This case does not present an abstract disagreement. Because the Defendant’s 
.’ 

Juthoriry to order the tariff requirement presents a purely l&ai question and because the 

February 25, 1998, order imposes an immediate obligation to tile a tariff that has a binding 

effect on Veriton. this Coun is satisfied that this marter is ripe for review. 

III. 

The MPSC’s February 25 order requires Verizon to submit tariffs setting forth “the 

rxes. terms and conditions for [Vrri~on] lo provide access to unbundled network chnenrs 

and interconnection services.” MPSC ‘!25/98 Order at O-10. Verizon~ seeks a declaration 

l 
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that the tariffing tequirement violates the FT4 ~eoause it by-passes the party-specific 

negotiation and arbitration process crafted by Congress as the means for implementing the 

duties imposed by the Act. Verizon contends that pursuant to the Supremacy Clause, the 

State law must yield to contrary federal law. 

Congress passed the Telecommunications Act of 1996 ? Pub.L. No. 104 104,56 Stat. 

1 IO (codified in 47 USC.), in an effort to promote competition in local telephone markets 

by ending regulated monopolies previously enjoyed by incumbent local cxchangc carriers 

(“LECs”) such as Vcrizon. (?irENorr/r. 209 F.3d at 912. Under the FTA incumbent LECs 

are required to resell their telecommunications systems. 47 USC. 3 251(b)(l). This 

obligation is accomplished through the negotiation of interconnection agreemenrs. If there 

is a request of interconnection, services. or network elements, “an incumbent local exchange 

carrier may negotiate and enter into a binding agreement.” 47 USC. $ 252(a)(l). The 

incumbent LEC and the rcqucsting telecommunications carrier have the duty to negotiate in 

flood faith. 47 U.S.C. 3 25 I(c)( I). If the patties are unable to negotiate an agreement. either = 

parry can petition for binding arbitration before the state commission under a set timetable. 

47 USC. 5 252(b). The FFA sets the standards to be applied by the state commissions 

during the compulsory arbitration proceedings. -17 U.S.C. 3 252(c) A (d). 

Defendants dispute Verizon’s contention that negotiation and arbitration are required 

to satisfy the FTA. Unless the State law is inconsistent with the FTA OK FCC regulations. 

states are free to impose their own requirements that foster competition: State commissions 
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can impost their own rules “in fulfilling the requiremenls; ufthis part, ifsuch regulations are 

not inconsistent with the provisions of [the FTA].” 47 U.S.C. $261. State commissions can 

also impose additional requirements “that are necessary to further competition in the 

provisions of telephone exchange service or exchange access, so long s the State’s 

requirements are not inconsistent with” the FTA or the FCC’s regulations to implement the 

FTA. 47 USC. 8 21(1(b) & (cj. The FTA provides that in prescribing and enforcing 

regulations to implement the FTA. the FCC shall notprecIude enforcement ofany regulation, 

order. or policy of a Srarc: commission csrabiishing access and interconnection obligarions. 

so iong as the regulation. order or policy is consistent with the requirements of $ 251, and 

does not substantially prevent implementation of the requircmcnts and purposes ofthc FT.4. 

47 U.K. $ 251(d)(3). The MPSC contends thar its tariffing order is fully consisrent with 

its authority as established by the MichiganTelecommunications ActandMichigan case law. 

that it fosters competition, and that it is not inconsistent with the FTA. 

The issue for this Coun’s determination is whether the tariff requirement imposed by 

the February 25 order is merely an additional requirement imposed by the state that is 

necessary ro firther competition. or whether it is inconsistent with and preempted by the 

FTA. 

The only court that has considered this ‘issue ruled thar a state public utility 

commission’s tariff rcquiremcnr contlicted with and was preempted by the Act to the extent 

the incumbent LEC was required to scil unbundled clcmcnts or finishad scrviccs IO :I 

l 
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e 
competitor that had not first entered into an interconnection agreement with tie incumbent 

LEC pursuant to the Act. MCI Telecommunications Corp. v. GTE Norrhwesr. Inc.. 41 -_ 

l F. Supp.Zd 1157 (D. Ore. 1999). 

In MCI v. GTE the coun observed that although the FTA provides for the resale of 

a 
network elements through interconnection agreements, the incumbent LEC is not entitled KO 

separately negotiate different price temx with each comperitive LEC. Id. ;~t I 177. The srntc 

commission is not precluded from set-ring unbundled elementprices and wholesale discounts 
0 

ix a particular incumbent LEC, and using those same prices and rates in all interconnection 

agreements involving that incumbent LEC. Id. The COW noted rhar the FTA places on the 

0 state commission the burden ofdetermining ajust and rcasonablcrate for the interconnection 

of facilities and equipment and the wholesale rates of telecommunications services, 47 

0 U.S.C. $ 252(d), and requires the incumbent LEC to make available any interconnccrion. 

service or network element provided under an approved agreement to any other requesting 

telecommunications carrier upon the same terms and conditions as rhose provided in the 
l 

agreement. 47 U.S.C. $ 252(i). The incumbent LEC also has a duty not to impose 

discriminarory conditions or limitations on the resale of its telecommunications scntices. 47 

0 U.S.C. 3 25 l(b) & (c). 

Nevertheless. despite the state commission’s duty rose! nres under the FTA. the COUK 

l found the tariff requirement to connicr with the federal law. 

0 
6 
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“The record reflects that the PUC [Public Utilities Commission] has not 
merely ado@ 2 short-form interconn&Jn agreement, along with z list of 
resale and unbundled element prices that will be incorporated in those 
agreements. Rather, the PUC has dispensed with the interconnection 
agrcementaltogether and is allowing [competitive LECs] to order services “off 
the rack” without an interconnection agreement.” 

3 1 F. Supp.2d at 1178. “1T]he state has done more than simply enforce additional state 

requirements. It has required GTE to sell unbundled elements or services for resale, IO 

[competitive LECs], via a procedure that bypasses the Act entirely and ignores the 

procedures and standards that Congress has esrablished.” Irf 

The MPSC notes rhar this coun previously upheld its right to impose tariffs in 

Michigan Bell Telephone Co. V. Srm&. 2G F. Supp.2d993 (W.D. Mich. 1998) (Enslen. C.J.). 

In Michigan Bell Judge Enslen noted that rhe 16 252 negotiation procedure is not rhe sole 

means for the MPSC under rhe federal regulations to order and regulate telecommunications 

and held that tariffs are permissible as consistent state regulation approved the use of tariffs. 

id. at 100041. 

The ruling in MicllignJr Bell is not broad enough to cover rhe miffs issue in this exe. 

The r3rifYapproved in Miclzigan Bell did not replace a negotiated inrerconnection agrecmenr. 

The tariff merely operated to amend the interconnection agreement by replacing rhe shared 

rranspon tariffs wirh common transpon tariffs. This amendment did not substanrially prevent 

implementation of the FTA. 

9 
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In contrast to the tariff approved in Michigun Bell, the tariff at issue in this case. like 

the tariff in MCI Y. GTE, supru. cornplctcly displaces the interconnection agreement. The 

MPSC’s order requires Verizon to file tariffs offering its network elements and services for 

sale on fixed terms to all potential entrants without the necessity of negotiating an 

interconnection agreement. 

Defendants contend that the FTA does not displace nny state law thnt fm-thers 

competition in local telephone markers. and that because their February 25 order is designed 

to further competition. it is not preempted by rhe FTA. Defendants oversimplify the 

preemption analysis. Even if the ultimate goal ofthe state law is to achieve the same goal 

of furthering competition that the FTA is designed to achieve, the srate order may 

nevenheless be preempted “if it interferes with the methods by which the federal statute was 

designed to reach th[at] goal.” Gade I’. NurianolSolid UIasresMa/iagente/lrAzr',l. 505 U.S. 

SS,lO3(1992). 

The FTA sets forth with some degree ofdetail the negoriarion and arbitration process. 

leading IO an interconnection agreement. by which the srnruro~~ go:~ls 31-c to bc IWI. Th: .\L: 

specifics rhe timetable fornegotiation and forpetitioning for arbitration. $252(b)( I): restricts 

the issues to be considered at arbitration. $252(b)(4)(A); establishes standards to be npplird 

at arbitration.47 U.S.C. 4s 252(c) &cd): sets a timetable for approving agreements adopted 

by negotiation or arbirnrion. $ 252(rl(J\: and provides for exclusive review in r‘edcral court. 

$$252(c)(4) 61(G). 

10 
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Such specificity indicates that the negotiation and arbitration process plays aninte@ 

role in achieving Congress’s goals of enhancing competition Congress designed a 

deregulatory process that would rely in the fint instance on private negotiations to set the 

terms for implementing new duties under the Act. In contrast to the private, party-specific 

negoriation and arbitration system created by Congress, the process for sale of network 

elements required by the MPSC’s Order is a public rule of general application. By requiring 

Veriton to file public tariffs offering its network elements ai wholesale setices for sale to 

any pany, rhe MPSC’s Order improperiy permits an enrrant to purchase Veriron’s network 

elements and finished services from a set menu without ever entering into the process to 

negoliste and arbitrate an interconnection agreemenr. It thus evades the exclusive process 

required by the 1996 Act, and effectively eliminates any incentive to engage in private 

negotiation. which is the centerpiece ofthe ACK. Accordingly, the Court finds that the tariff 

requirement in the February 25 order is inconsistent with and preempted by the UA. 

IV. 

The February 25 order requires Verizon KO “offer unbundled network clement-s as 

combinations or platforms” at the request of entrants. MPSC 2125198 Order at 23. Verizon 

contends that to the extent the Order requires Verizon to act at the request of new ennants 

to assemble new combinations of tlemcnu that do not already exist. it violates rhe plain 

Innguagc of $25 1 (c)(3). 

0 
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The FTA requires incumbent LECs to “provide such unbundled network elements in 

a manner that allows requesting carriers IO combine such elements in order IO provide such 

telecommunications setice,” 47 USC. $ 251(c)(3) (emphasis added). Verizon does not 

dispute that where the elements are already combined, andthe requesting carrierseeks access 

to them in that combined form, the incumbent cannot separate them. However, Verizon does 

contest the requirement that it combine unbundled elements at the request ofits competitors. 

This issue was addressed in iown Utiis. Bd. 11. F.C.C.. 110 F.3d 753 (8th Cir. 1997) 

(“Iowa Liilixies I”). a,$V i12 pnrr. rdcl ill pnrr sub nom AT&T Corp. E lowa L’tils. Bd.. 525 

U.S. 366 (1999). In form Utifiries /the Eighth Circuit struck down an FCC Rule, 47 C.F.R. 

$ 51.315(c)-(f), that required incumbents to combine network elements for competitors. 

“While the Act requires incumbent LECs to provide elements in a manner that enables the 

competing carriers to combine them. unlike the Commission, we do not believe that this 

language can be read to levy a dury on the incumbent LECs to do the actual combining of 

elements” 120 F.3d at Sl3. 

On remand the Eighth Circuit reaffirmed its previous ruling vacating the combination 

rule bccausc it violates the FTA. Iown Utils. Bd. v. F.C.C.. 219 F.3d 744 (8th Cir. July 18, 

2000) (“low0 Utilities IF’), 

Here. Congress has directly spoken on the issue of who shall combine 
previously uncombined network elements. It is the requesting cat-tiers who 
shall “combine such elemenrs.” It is not the duty ofthe [incumbent LECs] to 
“perform the functions necessary IO combine unbundled network elements in 
any manner” as required by the FCC’s rule. See 47 C.F.R. 3 5 1.3 15(c). We 

0 12 



reiterate what wee said in our prior opinion: “[T]he Act does not require the 
incumbent LECs to do all the work.” lowo Utils. Bd., 120 F.3d at 813. 

Iowa Utilifies II, 2 19 F.3d at 759. The COUR reasoned that the Act’s plain language requiring 

incumbent LECs to “‘provide such unbundled network elements in a manner that allows 

requesting catiers to combine such elements in order to provide.such telecommunications 

service’ . . . unambiguously indicates that requesting carriers will combine the unbundled 

elements themselves.” Iri (emphasis in original). Requiring incumbents to combine network 

0 elements for competitors “cannot be squared with the terms of subsection 251(c)(3).” Id. 

Defendants rely on Sourlnvesrem Bell Tele&~one Co. 1: Wailer Creek 

Comxmica~ions. Iuc.. 22 I F.3d 812, S21 (5th Cir. 2000), in support of their assertion that 

the Eighth Circuit decision does not prohibit the combination of unbundled network 

elements. but rather only holds that combinations are not required by the FTA. The 

discussion in Southwestern Bell regarding Iowa Utilities and combinations of network 

elements is found only in dicta. More imponantly. it~involves a mistaken interpretation of 

Iowa Urilities I. In Iowa Utilities II the Eighth Circuit clarified that the rule requiring the 

incumbent to combine elements must remain vacated because it violated the FTA. 219 F.3d 

0 

0 

Whcrc the network clcmcnts are not already combined in rhe incumbent’s network. 

Congress made clear that the incumbent’s only duty was to provide elements in “3 manner 

that allows requesting carriers to combine such clcments.” h q 251(c)(j). Under the FTA it is 

0 13 
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the duty ofthc requesting carriers, not the incumbent LEG, to combine the elements. Iowa 

Utilities !Imakes it clear that the FCC cannot insert a bundling requirement consistent with 

the terms of the FTA. For the same reasons the state is also precluded frcm imposing such 

a requirement. Accordingly, the Court finds that the MPSc’s order that Verizon provide 

bundling at the behest of competitive LECs conflicts with and is preempted by the FTA. 

v. 

As a separate and independent basis for relief, Vetizon contends that both of the 

alleged violations of the 1996 Act are also actionable under 42 USC. 3 1983. 

Section 1983 imposes liability on anyone who, under color of state law, deprives a 

person “of any tights. privileges, or immunities secured by the Constitution and laws.” 42 

U.K. $ 1983. Although this case involves the alleged preemption of state law by federal 

law, the Supreme Court noted in Golden Sme Transir v. Los Angeies, 493 U.S. 103 (19X9), 

that it would be “incorrect to assume that a federal right of action pursuant to $ 19S3 exists 

every time a federal rule of law pre-empts state regulatory authority.” Id. ar 108. In order 

to seek redress through 0 1983. *‘a plaintiff must assert the violation ofa federal rigk not 

merely a violation of federal Inw.” Blessing v. Freesrorze, 520 U.S. 329. 340 (1997) 

(emphasis in original). In determining whether a particular statutory provision gives rise to 

a federal right the court considers the following three factors: 

First Congress must have intended that the provision in question benetit the 
plaintiff. Scccnd. the plaintiff must demonstrate that the right assencdly 
protected by the statute is not so “vague and amorphous” that its enforcement 

14 



wa&i strain judicial competence. Third, the statute must unambiguously 
impose a binding obligation on the States. 

id. at 340-41 (citations omitted). Once it is established that a statute creates an individual 

federal right, there is a rebuttable presumption that the right is enforceable under $ 1983. Id. 

at 34 I. That presumption will be rebutted if Congress specifically foreclose.4 a remedy under 

9 1983 either expressly, or impliedly, by creating a comprehensive enfovement scheme that 

is incompatible with individual enforccmenr under $ 1983. Id. 

Verizon contends that its FT.4 claim mcers the Blessing t&r. and properly sraIes a 

claim under 3 1353. 

This Court disagrees. No evidence has been presented that the ITA’s provisions 

regarding negotiation and bundling were designed fo benefit the Plaintifforincumbenr LECs 

generally. Congress enacted the FTA to foster competition in local telephone service, See 

GTE North, 209 F.3d at 913; GTE Northwest. Inc. v. Hamilton, 971 F. Supp. 1350, 1352 

(D. Or. 1997); GTE Norrhwest, Inc. I: Nelson. 969 F. Supp. 654. 656 (W.D. Wash. 1997). 

The intended beneficiaries of the Act are new entrants into the local telecommunications 

market. Where courts have concluded that the FTA provides P federal right to 

telecommunications companies, the finding has been in support ofprospecrive entrants into 

the telecommunications market. See. e.g. Cublewision ofBaron. hc. v. Public 1777p. Corn’‘’ 

oJ‘C~QJ qfBoston. j 8 F. Supp. Zd 46.54 (D.Mass. 1999): (Congress intended FTA generally 

LO benefit new entnnts to the telecommunications business); MCI ~~~cco7~7~~17~77icclrio,rs carp. 

15 
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v. Southem New En$:;nd Telephone Co., 21 F. Supp. 326,333 (D. Corm. 1998); National 

Te[ecommunicarion Advisors, Inc. v. Civ of Chicopee, 16 F. Supp. 2d 117; 121 (Da Mass. 

1998). Plaintiff is not a prospective entrant into the telecommunications market, and is not 

an intended beneficiary of the FTA. 

Even in AT&T Wireless PCS. Inc. v. City of Atlanra, 2 10 F.3d 1322, 1329-30 (11 th 

Cir. ZOOO), vacated on othergrounds, 2000 WL 1210663 (1 lth Cir. Aug.‘25.2000), cited by 

Plaintiff. where the Eleventh Circuit permined a $ 1983 action to enforce right under the 

FTA. AT&T was a prospective entrant. nor an incumbent. in the personal winless services 

marker in Atlanta. Moreover. ,4T&T Wireless is distinguishable because it involved the city 

council’s denial of a permit request without either a written denial or a written record. As w 

such. the case implicated a due process right. No such individual right is involved in this 

C5SC 

As noted in Omnipoint Communications Enterprises. L.P. v. Newrown Tp., 119 F.3d 

210.245 (3rd Cir. 2000), a claim under $ 1983 could benefit a plaintiff greatly. prim~arily 

because the Civil Rights Act could potentially provide the plaintiff with an additional 

remedy, the recovery of attorney’s fees. othenvise not available under the 

Telecommunications Act. Other courts have noted that “[t]he rj 1983 statutory apparatus 

adds tlorhing to plaintiff’s remedial armament under the TCA -except the opportunity to seek 

xtomey’s fees under $ I988 . . While the desire to recoup fees is understandable. the USC 

of 5 1983 in such a way trivializes this important statute and is inconsistent with iIs intent.” 

16 
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Omnipoint Communications, Inc. v, ,?enn Forest Township, 42 F. Supp. 2d 493,506 (M.D. 

Penn. 1999) (quoting with approval National Telecommwrication Advisors, Inc. V. CJ’Q of 

Chicopee, 16 F. Supp.Zd 117,120 (D. Mass. 1998) (emphasis in original)). Similarly, in this 

case the substantive elements of Plaintiffs 3 1983 claim are precisely the same as its 

preemption claim. The desire for artomey fees appears to be the only purpose for Plaintiffs 

5 1983 claim. 

The Coun finds that Plaintiffhas not stated a claim under 0 1983. Plaintiffs request 

for dcclararory relief under 6 1983 will accordingly be denied. 

VI. 

Verizon contends that in addition to a declaration that the MPSC’s order is preempted 

by federal law. Verizon is entitled to injunctive reliefbecause it faces the threat ofirreparable 

harm. Verizon contends that the tariffing and bundling requirements will result in Veriton 

losing competitive position. Competitive injuries resulting from the loss of fair competition 

is a form of irreparable harm that may warrant an injunction, See Baticomprlrer Corp. 1’. 

Scan, 973 F.2d 507, 512 (6th Cir. 1992). Injunctive relief was granted in Illinois Bell 

Telephone Co. V. MCf Teleconrnlr. Corp., 1996 WL 717366. at l 9 (N.D. Ill. Dec. 9. 1996), 

for unfair advantage in the local phone market The court held thaz “[l]oss of market share 

is irreparable injury” because it would be difficulr for an incumbenr IO regain market 

share once lost. Icf. 



c 

Notwithstanding the case law support for, injunctive relief, Plaintiffhas presented no 

cvidcncc from which this Court could infer that Defendants will not follow federal law as 

declared by this Court. l3i.s Court finding no cause for entering injunctive relief, Vtizon’s 

request for injunctive relief will accordingly be denied. 

An order and declaratory judgmenr consistent with this opinion will be entered. 

Date: 
ROBERT HOLMES BELL 
UNITED STATES DISTRICT JUDGE 
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UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF MICHIGAN-^.: z:c - 6 :ff 7: r, 7 

SOUTHERN DMSION 

VER.IZON NORTH, INCORPORATED, 

Plaintiff, 

V. 

File No. 5:98-CV-38 

JOHN G. STRAh’D, Chairman: JOHN C. 
SHEA. Commissioner: and DAVID A. 
SVANDA. Commissioner (In Their 
Official Capacities as Commissioners of 
the Micbigan~PubIic Service Commission), 

HON. ROBERT HOLMES BELL 

Dcfendanrs. 
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ORDER AND DECLARATORY JUDGMENT 

In accordance with the opinion entered this date, 

IT IS HEREBY ORDERED that PlaintiffVerizon North Incorporated’s motion for 

summary judgment (Docket # 35) is GRANTED IN PART and DENIED IN PART. 

IT IS FURTHER ORDERED that a DECLARATORY JlJDGMEKr is entered 

in favor of Plaintiff Vcrizon, declaring rhar the tariffing and bundling requirements of the 

MPSC’s February 25. 1998, order are in conflict with and are preempted by the Federal 

Telecommunications Act. 
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IT IS FURTHER ORDERED that Verizon’s ,-.: . -P-UI)S~ for a d&xation that The 

tariffing and bundling requirements of the MPSC’s February 25. 199% order is acrionable 

l under 42 U.S.C. $ 1983 is DENIED. 

IT IS FURTHER ORDERED thar Verizon’s request for injunctive relief is 

l DENIED. 
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UNITED STATES DISTRICT JilDGE 
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